New forms of employment
Employment relation is essentially characterized by the link existing between the worker and the undertaking or business (or their part) to which he is assigned to carry out his duties 1 . The traditional approach, that reached its peak in mid-20 th century, was based on the concepts of personal subordination, continuity, fixed working time and bilaterality 2 . The traditional "fordist" model of employment very well fit for industrial economy begun to with advent of deindustrialization and rapid development of service sector in mid '70. The employers were changing their practice and started to rely more on subcontractors and temporary agency workers. At the same time employment model for their "regular workers" began to emphasise flexibility and versatility rather than stability and longevity of the contract 3 . This was a first step towards development and wider spread of non-standard forms of employment such as -at firstpart-time work, fixed-term employment, contract work, and later telework, agency work and more recently work sharing, job sharing, interim management, casual work, voucher based work, portfolio work, collaborative employment and, las but not least, ICT based work and crowd employment 4 . At the same time, it is worth noting that the forms of work, often described as "new", have a longer tradition. Still in the 19th century, many employees performed work in their homes, even if they were employed by large enterprises 5 . Telework in the form in which it is known now appeared in 1980' 6 . Similarly, on-call work has a long tradition and is subject to evolution, which is manifested by the formation of the so-called "zerohours contracts", under which the employer does not guarantee the employee even a minimum number of working hours within a month 7 . Not only could the physical distance between employer and worker increase (as in case of telework), but also managerial distance typical for subcontracting chains could mask authority structure of the employment relationship 8 . Relations between the parties to the employment relationship are also more complex in triangular relationships such as employment via temporary work agencies 9 . In some countries appears the voucher-based work understood as "a form of employment where an employer acquires a voucher from a third party (generally a governmental authority) to be used as payment for a service from a worker, rather than cash" 10 . This work is often performed on the basis of fixed-term contracts or connected to specific project. Sometimes voucher workers and employers interact without intermediary organisations, but in some countries (like Belgium and France) , and "work on-demand via apps"
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. Platforms and apps differ between themselves in terms of their role in connecting workers and clients, adjudicating tasks, the extent to which they exercise control over the work performed and the way they establish the terms of performing services including payment. One of the common feature they share is enormous flexibility for the platform's clients, which results in commodification of labour and the "humans-as-a-service" 18 approach. temporary employment relations it is the legislator who stipulates that the Temporary Employment Agency is the employer, while the user employer only provides for the arrangements inextricably linked to actual performance of work at the establishment. But these legal solutions do not always go in hand with actual organisation of work, not to mention worker's awareness as to the figure of their real employer, especially in cases when temporary workers are deeply integrated in user employer's establishment 19 . Similar problems appear in case of work on demand via apps and platform work. Even though in some platforms all or most of the functions is fulfilled by the platform itself, there are also models, wherein these are shared among different entities. Applying the functional definition of employer instead of looking for contractual bonds will allow also to distribute employers' obligation and at the same time attach obligations to different entities in accordance to the function they fulfil 20 . A proposal to expand the concept of employer beyond the contractual party has been made by J. Prassl, who presents new "functional" concept of the employer, according to which there are five main functions of the employer:
New concept of employer
"[1] Inception and Termination of the Employment Relationship. This category includes all powers of the employer over the very existence of its relationship with the employee, from the 'power of selection', to the right to dismiss.
[2] Receiving Labour and its Fruits. Duties owed by the employee to the employer, specifically to provide his or her labour and the results thereof, as well as rights incidental to it.
[3] Providing Work and Pay. The employer's obligations towards its employees, such as for example the payment of wages. [4] Managing the Enterprise-Internal Market. Coordination through control over all factors of production, up to and including the power to require both how and what is to be done. [5] Managing the Enterprise-External Market. Undertaking economic activity in return for potential profit, whilst also being exposed to any losses that may result from the enterprise" 21 . This concept of the employer "should be understood as the entity, or combination of entities, playing a decisive role in the exercise of relational employing functions, and regulated or controlled as such in each particular domain of employment law" 22 . However interesting this proposal might be, let us consider to what extend it could be recognised in the EU and Polish legal framework.
Concepts of undertaking and establishment in the EU law
The EU employment law does not define the notion of employer. A.M. Świątkowski argues that this is not needed because the employer is simply an entrepreneur employing workers who exercises the right of natural persons and other operators to move freely within the common market. The Author explains that since the scope of the concept of entrepreneur exercising the right to free movement within the European Union is broader than the term "employer" (every employer is an entrepreneur, while only some entrepreneurs provide services using engaging their employees) so it was not necessary for the CJUE to consider what was the scope Let us then proceed to brief review of notions closely related to the one of "employer": undertaking and establishment. In the EU law there is no single definition of undertaking: it is applied in so many areas covered by the Treaties, that it requires different interpretation for the purpose of each of them 24 . Because of diverse understanding of the term "undertaking" in legal orders of EU Member States, EU law following the CJEU jurisprudence adopts autonomous notion of undertaking 25 . As AG Maduro explained in FENIN the EC Treaty makes frequent reference to the concept, it does not define it and it has instead been clarified in case-law, which gives it a functional content" 26 . The concept of undertaking for the purpose of the competition law was first interpreted by the CJEU in Hydrotherm as " […] an economic unit for the purpose of the subject-matter of the agreement in question even if in law that economic unit consists of several persons, natural or legal" . The second criterion developed by case law for the purposes of classifying an activity as economic in nature is participation in a market or the carrying on of an activity in a market context 31 . The CJEU maintains that "any activity consisting in offering goods and services on a given market is an economic activity" 32 . In the judgements where it was necessary to establish whether a public body (or a private body subcontracted by a public one) should be regarded as an enterprise in the light of EU market competition rules the Court considered if the entities under scrutiny were fulfilling the "function" of an undertaking 33 . The functional approach came down to examining whether the activity in question is -at least potentially -performed by private entities engaged in the supply of goods or services 34 . The status of an undertaking is strictly connected to the existence of an entity pursuing its activity on its own account and bearing the risk of this activity. encompasses every entity engaged in an economic activity, regardless of the legal status of the entity and the way in which it is financed and, secondly, that employment procurement is an economic activity". The EU law is not concerned with legal and organisational form of the economic activity 35 . Any entity engaged in economic activity regardless of its legal personality (natural person, legal person or an entity without legal personality) or status (public or private) or the way in which it is financed (from private or state resources) can be considered an enterprise in the light of EU competition rules 36 . In case of entities who undertake activity of a mixed character (eg. public and economic) each area of activity must be assessed separately 37 . Individuals, too, may be classified as undertakings if they are independent economic actors on the markets for goods or services 38 . It is clear that the functional approach undertaken by the CJEU while considering the nature of an entity's activity is focused on its functions within the common market and not by any means towards its employees (which by the way the undertaking does not necessarily have to employ). In this context, it was not considered if the function of selling goods or offering services was fulfilled jointly by two or more entities. This being the case each unit should be considered as separate establishments.
The establishment is another term of EU labour law that cannot be defined by the reference to the laws of the Member states but instead needs to be interpreted in an autonomous and uniform manner in the EU legal order 39 . The term appears in the EU sec- . The CJEU ruled in Rockfon that the term "establishment" appearing in Article 1(1)(a) of the Directive 75/129/ /EEC 41 must be interpreted as designating, depending on the circumstances, the unit to which the workers made redundant are assigned to carry out their duties. It is not essential, in order to be an "establishment", for the unit in question to be endowed with a management which can independently effect collective redundancies 42 . The notion of establishment for the purposes of the application of Directive 98/59/EC was further explained in the judgment in Athinaïki Chartopoiïa: an "establishment", in the context of an undertaking, may consist of a distinct entity, having a certain degree of permanence and stability, which is assigned to perform one or more given tasks and which has a workforce, technical means and a certain organisational structure allowing for the accomplishment of those tasks 43 . By the use of the words "distinct entity" and "in the context of an undertaking", the Court clarified that the terms "undertaking" and "establishment" are different and that an establishment normally constitutes a part of an undertaking. That does not, however, preclude the establishment being the same as the undertaking where the undertaking does not have several distinct units 44 . Given that the objective pursued by Directive 98/59 concerns, in particular, the socio-economic effects which collective redundancies may have in a given local context and social environment, the entity in question need not have any legal autonomy (including management which can independently effect collective redundancies) nor need it have economic, financial, administrative or technological autonomy, in order to be regarded as an "establishment" nor must there be a geographical separation from the other units and facilities of the undertaking 45 . The examples of CJEU jurisprudence on the notions of undertaking and establishment demonstrate that the Court examines whether a given entity can be qualified as an undertaking in the common market or an establishment for the purpose set in the secondary EU labour law. Although the CJEU recognises that one undertaking may consist of two or more establishments, it does not consider that two establishments could perform various functions of the employer vis-a vis the same worker. But in reality, in complex corporate group structures the exercise of employer's functions are increasingly shared between multiple entities 46 . The problem of obligations of contractual and non-contractual employer in the context of transfer of undertaking were analysed by the CJEU in Albron Catering
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, where CJEU considered whether in the case of a transfer, within the meaning of Directive 2001/23, of an undertaking belonging to a group to an undertaking outside that group, it is possible to regard as a "transferor", within the meaning of Article 2(1)(a) of that directive, the group company to which the employees were assigned on a permanent basis without however being linked to the latter by a contract of employment ("the noncontractual employer"), given that there exists within that group a undertaking with which the employees concerned were linked by such a contract of employment ("the contractual employer") protect employees in the event of a change of "employer". The Court having analysed the circumstances of the case, where assignment of the employee to another company was, as opposed to temporary work, of a permanent character, concludes that a contractual link with the transferor is not required in all circumstances for employees to be able to benefit from the protection conferred by Directive 2001/23 49 . In this situation, the Court also acknowledged that a situation where there is a plurality of employers, is possible within the employment relationship and in such a case the contractual employer not always must be given greater weight 50 . Finally the CJEU concludes that "if, within a group of companies, there are two employers, one having contractual relations with the employees of that group and the other non-contractual relations with them, it is also possible to regard as a 'transferor', within the meaning of Directive 2001/23, the employer responsible for the economic activity of the entity transferred which, in that capacity, establishes working relations with the staff of that entity, despite the absence of contractual relations with those staff" employees. Unlike the ownership model of employer, which defines as a legal or natural person, being the owner of a work or having the right to dispose of property plant based on another title, this concept is based on the management model of the employer. This model identifies the employer with the organisational unit, whose leadership has a mandate to manage it and control it employed workers, regardless of whether this entity has legal personality or not. Key attribute of the employer is the ability of employers to hire their own behalf, which is a necessary and sufficient condition for the possession of the entity status of the employer 52 . The management model has been criticized in the literature not only in terms of financial responsibility of an employer dependent from other legal entity, but also in terms of conducting negotiations to conclude collective agreement or restructuring process 53 . Nevertheless, neither of them explicitly allows to share the function of employer between two entities, without the need to establish which of them is the only contractual employer. At the core of the functional concept of employer presented by J. Prassl lies the assumption that more than one entities may perform employer's functions towards the same employee within one employment relationship. In the Polish labour law literature Z. Kubot develops the concept of partial legal capacity of employer based on the notion of serial legal ability in civil law 54 . The construction described by Z. Kubot differs in scope and application form the functional concept presented by J. Prassl. First of all the structure of employer's partial legal capacity is different in individual and collective labour law. In individual labour law the notion of partial legal capacity is applied to the specific employment relationships where the right to conclude and resolve employment contract is attributed by the law to an entity other than employer within the meaning of article 3 LC (e.g. director of a public health care institution is employed by an entity that established the institution 55 ). In this case partial legal capacity applies to a narrow scope of rights and obligation (usually only concluding and resolving employment contract) attributed only to the controlling entity 56 . In consequence, legal capacity of the direct employer is excluded in this regard, but covers all other rights and obligations stemming from the employment relationship. This roughly corresponds to the first employer's function described by J. Prassl
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. However, according to Z. Kubot there is no legal basis for applying this construction to individual employment relationships to temporary employment agencies or within company capital groups 58 . Different approach is taken within the domain of collective labour relations. Z. Kubot admits that the notion of an employer in collective labour law is broader than the one in the individual labour law, and may include other entities, for example the controlling company 59 . In contrast to individual labour relations the transfer of certain rights and obligations from a subsidiary to a parent company may be provided by the legal act (such as Code of Commercial Companies) or on the basis of a management contract for a sub-sidiary 60 . This is based on the notion of "Constitutional" or "owner" employer developed by the jurisprudence on the basis of article 20 and 59.2 of the Constitution (referring to social dialogue and concluding collective agreements) 61 . Therefore sharing legal capacities between parent and controlled company is restricted to the area of collective bargaining and collective disputes, where the employer is trade union's partner in social dialogue 62 . Zdzisław Kubot explains that the division of competences may be based on the separation of their parts, but a small part of the labour competencies belonging to the management board of the parent company may be of key importance: e.g. parent company defines the maximum rate of increase of remuneration of employees of the subsidiary in a given year. Then the management board of a subsidiary negotiating an increase in remuneration of employees in a given year, or even carrying negotiations in a collective dispute, may not exceed the ratio determined by the management board of the parent company 63 . This approach however does not seem to allow the trade union organisation in controlled company to engage in negotiations directly with the parent company, where the decisions are actually made. Similar stance was taken by the CJEU in Fujistsu Simens concerning consultation obligations within the framework of Directive 98/59 on collective redundancies 64 . CJEU concludes that "the only party on whom the obligations to inform, consult and notify are imposed is the employer, in other words a natural or legal person who stands in an employment relationship with the workers 60 who may be made redundant. An undertaking which controls the employer, even if it can take decisions which are binding on the latter, does not have the status of employer" 65 . This approach however is not consistent, as shown above in reference to Albron case.
Concluding remarks
Various forms of work organisation, such as agency work or diverse shape the digital work is taking, may pose a challenge to the traditional singular concept of employer. The role of platform was extensively analysed by AG Szpunar in the Uber case 66 , where he states that "Uber […] controls the economically significant aspects of the transport service offered through its platform. While this control is not exercised in the context of a traditional employeremployee relationship, one should not be fooled by appearances. Indirect control such as that exercised by Uber, based on financial incentives and decentralised passenger-led ratings, with a scale effect, makes it possible to manage in a way that is just as -if not more -effective than management based on formal orders given by an employer to his employees and direct control over the carrying out of such orders" 67 . Even though AG Szpunar finally refrains from defining the status of Uber drivers, he refers to the judgement of London Employment Tribunal, where they were qualified as workers 68 . In individual employment relations of a complex structure adopting a concept based on reciprocity of rights and duties 69 would also allow to cover wider group of persons performing paid work by the notion of employment. Searching for subordination as a central feature of employer-employee relationship would no longer be necessary in situations when employers' role is limited e.g. only to inception of employment contract.
The problem of division of the employer is also important in the case of certain capital groups, in particular when connections between the parent company and subsidiaries are so strong that from an economic point of view these companies are in a sense "part of" the mother company (especially when the parent company has a 100% share in the share capital of the daughter companies) 70 . While some functions of the employer such as concluding employment contract and organising work will be performed by the contractual employer, collective grievances and negotiations on collective agreements will be the domain of the mother company.
National labour law doctrine following the Supreme Court jurisprudence provide solutions applicable in the area of collective labour law, where the "ownership" concept of employer supported by the "constitutional" notion of employer may prevail over the "management" one. The efforts to see beyond the notion of employer provided by the Labour Code may lead to the conclusion that the existing notion does not allow to fulfil main goals of regulations in the sphere of collective labour law: maintaining social peace 71 . Collective labour agreements, normative agreements and other bilateral agreements of social partner organizations and social pacts signed by parties and participants of legal transactions regulated by collective labour law provisions should be negotiated and concluded with the aim of introducing, maintaining and restoring social peace in labour relations 72 . By adopting functional concept of employer, which allows to include not only one entity but a combination of entities as a party to employment relation 73 would facilitate reali-sation of this goal by enabling trade unions negotiations at the appropriate level.
STRESZCZENIE
Funkcjonalna koncepcja pracodawcy.
Rozwiązanie dla nowych form zatrudnienia?
Nowe formy zatrudnienia skłaniają ku refleksji nad zdefiniowaniem na nowo pojęcia pracodawcy. Funkcjonalna koncepcja pracodawcy w sytuacji, gdy funkcje pracodawcy w praktyce realizowane są przez dwa lub więcej podmiotów pozwala na objęcie ich wszystkich jej zakresem. Celem tego opracowania jest przedstawienie tej koncepcji w świetle orzecznictwa TSUE i wybranych przykładów literatury krajowej.
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SUMMARY
Functional concept of employer.
Solution for the new employment landscape?
New forms of employment lead to a reflection that the concept of the employer needs to be redefined. In a situation when the employer's functions are in practice carried out by two or more entities, the functional concept of the employer allows to cover all of them. The aim of this study is to present this concept in the light of the CJEU jurisprudence and selected examples of national literature. 
